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FLORENCE 
GILLMOR, 
VS. 
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and CHARLES F. GILLMOR, ) 
Plaintiffs and ) 
Respondents, ) 
EEWARD LESLIE GILLMOR, ) 
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Appellant, ) 
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GILLMOR LIVESTOCK CORPORATION, ) 
a Corporation, ) 
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vs. ) 
T. GILLMOR, FLORENCE J. ) 
and CHARLES FRANK ) 
Defendants and ) 
Re spon denes. ) 
(District Court No. C82-3490) ) 
Supreme Court No. 19683 
BRIEF OF RESPONDENTS 
STATEMENT OF THE NATURE OF THE CASE 
This case i s a c o n s o l i d a t i o n of two l a w s u i t s : 
No. C81-3875 f i l e d by r e s p o n a e n t s t o recover damages for t r e s -
pass by l i v e s t o c k b e l o n g i n g t o Edward L. "Bud" G i l l m o r , and t o 
e n j o i n future t r e s p a s s ; No. C82-3490 f i l e d by a p p e l l a n t Gi l lmor 
L i v e s t o c k Corporat ion t o o b t a i n a d e c l a r a t i o n a s t o a p p e l l a n t ' s 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
( 
r i g h t s t o the e x c l u s i v e use of c e r t a i n l e a s e d l a n d s a l s o a t 
i s s u e i n C81-3875, ana t o e n j o i n re spondent s from i n t e r f e r i n g 
w i th a p p e l l a n t ' s use of the l e a s e d l a n d s . ! 
DISPOSITION IN THE LOWER COURT 
A f t e r a t r i a l t o the cour t judgment was e n t e r e d i n 
favor of r e spondent s i n the amount of $ 4 9 , 2 9 4 . 0 4 ana future 
t r e s p a s s by a i l p a r t i e s was e n j o i n e a . 
RELIEF SOUGHT ON APPEAL 
Respondents seek t o have the judgment of the lower 
cour t a f f i rmed i n a l l r e s p e c t s . \ 
MATERIAL FACTS 
Disputed F a c t s j 
Respondents d i s p u t e s e v e r a l s t a t e m e n t s i n a p p e l l a n t s * 
s ta tement of f a c t s . On page 3 of t h e i r b r i e f a p p e l l a n t s 
e x p l a i n t h a t t h i s l a w s u i t was f i l e d t o recover damages for | 
t r e s p a s s on p a r t i o n e d Gi l lmor fami ly l a n d s . C81-3875 was f i l e d 
t o recover damages for t r e s p a s s on a l l l ands i n the p o s s e s s i o n 
of Stephen Gi l lmor # i n c l u d i n g p a r t i t i o n e d l a n d s l e a s e d from j 
F lorence and Charles Gil lraor, as w e l l a s l a n d s l e a s e a from 
other p e r s o n s . 
A p p e l l a n t s on page 8 of t h e i r b r i e f i n c o r r e c t l y s t a t e | 
t h a t the cour t made no f i n d i n g s of f a c t r e g a r d i n g the 
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declaratory judgment i s s u e s in C82-3490, and ne i ther granted 
nor denied injunct ive r e l i e f in that a c t i o n . Finding of Fact 
No. 13, that Gilimor Livestock i s the a l t e r ego of Bud Gilimor, 
r e l a t e s s p e c i f i c a l l y to the declaratory judgment a c t i o n . 
(R. 507.) That f inding was necessary because C82-3490 was 
brought by Gilimor LivestocK Corporation wnich was not a party 
t o C81-3875. Conclusion of Law No. 4 dismissed the complaint 
in C82-3490. (R. 508 . ) As argued below, no further reference 
t o C82-3490 was necessary because the i s s u e s ra i sed there had 
become moot. 
F ina l ly , appel lants say that Stephen Gilimor lambed 
some of h i s sheep in Park City in tne spring of 1981 because 
tne Swaner property Steve intendea t o use was occupied by Bud. 
That i s true , but i t i s a l s o true that the other Gilimor land 
in Salt Lake County t r a d i t i o n a l l y used for lambing was a l s o 
occupied by Bud, leaving Steve nowhere e l s e t o go but t o the 
Park City area . (R. 76^-780.) 
Respondents' Statement of Facts . 
Most of the lana involved in t h i s lawsuit was owned 
h i s t o r i c a l l y by various members of the Gilimor family as 
cc tenants . The Gilimor family land involved i s in Sal t Lake 
County, west and nortii of the a i rpor t , and in Summit County 
northeast of Park City with another parcel northeast of 
Oakley. I t was par t i t i oned by order of the Third D i s t r i c t 
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Court in February, 1981. (Ex. P - l l . ) Florence Gillmor was 
awarded one-half of the property. Cnarles Gillmor ana Bud 
Gillmor were each awarded one-quarter. Bud continued t o ra ise 
l i ve s tock on h i s one-quarter share. Florence and Cnarles 
leased the i r combined three-quarter share t o Stephen Gillmor. 
(Ex. P-14, P-15 . ) Both Stephen and Bud Gillmor supplemented 
the Gillmor family lands with lands leased from other p a r t i e s . 
During 1981 when tne majority of the trespass i n c i -
dents occurred, Bud Gillmor leased the s o - c a l l e d "LDS Church 
land" near the Sal t Lake Internat ional Center from Marcn 1, 
1981 t o June 30, 1981 (Ex. P -8 ) , and again from November 1, 
1981 to June 30, 1982. (Ex. P -9 . ) Bud a l s o l eased land near 
Echo Canyon for the summer pursuant t o the "Echo l ease" (Ex. 
P -6 ) , and land near Woodrutt a l s o for the summer througn the 
"Eeseret Land & Livestock lease" (Ex. P - 7 ) . Also, Bud 
presented ev idence , which was disputed by p l a i n t i f f s , that ne 
had a lease for cer ta in "Swaner property" in Sa l t Lake County 
for 1981. (Ex. P-36 . ) Bud or h i s son Luke t e s t i f i e d about 
other l e a s e s they had in 1981, but the evidence concerning the 
l e a s e s was not substant iated by any wri t ten agreements and was 
so vague that i t i s not poss ib le t o determine the l ease r a t e , 
l ease term, the amount of land leased or the numbers of animals 
that the leased land would support. (See e . g . , R.563-567, 
1207-1213.) 
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Stephen Gillmor, in addit ion t o l e a s i n g land from 
Florence and Charles Gillmor, l eased and usea land from Morton 
Sal t (Ex. P-17) and David Hinckley (Ex. P-18) in Sal t Lake 
County, and from Noranda Mining (Ex. P-19) and Abby Whitney 
(Ex. P-20) near Park City , which provided him with a t o t a l of 
approximately 2,500 acres of addi t ional grazing land. Steve 
Gillmor a l s o presented evidence that he had l eased the Swaner 
property cons i s t ing of approximately 395 acres , an agreement 
documented by a writ ten lease s igned by Swaner, and by Steve 
Gill inor's cance l led check. (Ex. P-16 . ) 
During the 1970 , s Bud Gillmor ra i sed sheep and c a t t l e 
u t i l i z i n g a l l of the Gillmor family lands t o the ir capac i ty . 
During those years the Gillmor family lands supported approxi-
mately 340 head of c a t t l e and approximately 2700 t o 2900 head 
of sheep. (R. 612-618. ) 
Bua ana Luke Gil lmor 1s own testimony i n d i c a t e s that , 
a f ter the 1981 p a r t i t i o n d e c i s i o n , and a f t er the termination of 
any r ight t o use more of the Gillmor lands than tne one-quarter 
awarded t o him, Bud Gillmor continued t o graze the same h i s -
t o r i c a l numbers of l i ve s tock despite the fact that he haa 
ava i lab le t o him only one fourth of the land required t o graze 
that number of animals. (R.1224.) Bua t e s t i f i e d that in 1981 
he grazed approximately 2700 ewes (R. 551) , 366 cows and 
between 20 and 23 b u l l s . (R. 551. ) 
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Stephen Gillmor, on the other hand, grazed fewer 
animals than had h i s t o r i c a l l y been run on the Gillmor lands 
(R. 930-931) , and he had avai lable t o him three quarters of the 
h i s t o r i c a l Gillmor range in addi t ion t o a s i g n i f i c a n t amount of 
leased land. 
In March of 1981, immediately a f ter the p a r t i t i o n 
dec i s i on , Stephen Gillmor submitted a proposal t o Bud which 
Steve hoped would allow the p a r t i e s t o use the Gillmor family 
lands without i n t e r f e r i n g with one another's operat ions . (R. 
874-875; Ex. P-13 . ) Bud, in response, t o l d Steve in a l e t t e r 
that he (Bud) had a "one-quarter ownership i n t e r e s t in a l l the 
land in t h i s operation which we intend t o use t h i s spring, 
summer, f a l l and winter ." (Ex. P-12 . ) Bud made s imi lar s t a t e -
ments in the summer of 1981 both t o surveyor Kent Wilde and t o 
Summit County Sheriff Ron Robison. (R. 230, 747 . ) Bud's 
statement to the l a t t e r ind iv idua l , Sheri f f Robison, that "he 
owned one foot out of every four," was made on the same day the 
Sheriff had e a r l i e r confronted Bud's stepsons i n t e n t i o n a l l y 
grazing Bud's animals on S t e v e ' s ground in Summit County, on 
Bud's orders, because, as they explained, "they were out of 
lamb feed" on the i r own land. (R. 745-747. ) 
From that time forward Bud Gillmor, h i s employees and 
l i ve s tock were constant ly on land r i g h t f u l l y in the possess ion 
of Stepnen Gil lmor. The s p e c i f i c instances are too numerous t o 
ident i fy and discuss i n d i v i d u a l l y . They are found in the 
- 6 -
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
testimony of Stephen Gillmor (R. 776-792, 882-925) , James 
Gillmor (R. 793-823) , Kent Wilde (R. 730-733) and Ron Robison 
(R. 743-478) . Many of the t respasses observed by James and 
Steve Gillmor are summarized in Exnibits 29 and 30 and in the 
br ie f of appel lants at pages 10-15. These numerous instances 
of observed trespass were by no means an e f f o r t on tfte part of 
respondents t o cata log each and every trespass or t o know what 
was occurring at a l l times on a l l of the property. (R. 1046.) 
Rather, they are ins tances when Steve Gillmor or others were 
working in an area and saw Bud Gillmor or h i s l i ve s tock as a 
coincidence . 
The record a l s o demonstrates that Bud i n t e n t i o n a l l y , 
and with f u l l knowledge that he was t respass ing , moved h i s 
l i ve s tock onto land he knew was leased by Stepnen Gillmor. (R. 
746, 809 . ) The trespasses continued throughout 1981, and t o a 
l e s s e r e x t e n t , 1982 (R. 817-822, 916-930) , despite frequent 
demands t o the contrary (Ex. 24, 25, 26, 27, 2 8 ) . C i v i l No. 
C81-3875 was f i l e d t o recover damages for these t respasses and 
t o enjo in further t r e s p a s s . 
A second lawsui t , C i v i l No. C82-3490, was f i l e d by 
Gillmor Livestock Corporation, owned by Bud and h i s family, on 
April 29, 1982. The lawsuit ra i sed i s s u e s concerning which 
party had the r ight t o use the LDS Church land for the balance 
of the term of Bud Gillmor1 s spring lease (Ex. P-9) which was 
to terminate just two montfts l a t e r on June 30, 1982. Stephen 
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Gillmor in March, through an Order t o Show Cause (R. 147) , and 
in Apri l , through a Motion for Extraordinary Writ (R. 161) , had 
attempted t o enjo in Bud's use of the LDS property a l l e g i n g that 
i t s use had been temporarily a l l o c a t e d t o Steve by tne St ipu-
la ted Preliminary Injunction and Order of Judge Sawaya in 
C81-3875 (R. 129) . 
The Complaint in C82-3490 prayed for a dec larat ion 
that Gillmor Livestock Corporation had the e x c l u s i v e r ight of 
possess ion of tne leased property througn the ena of the lease 
term (June 30, 1982), and for an order enjo in ing interference 
by Steve. There i s no evidence that a f t er the lawsuit was 
f i l e d , Stephen Gillmor attempted t o use the property himself , 
or in ter fered in any way with Bud's use . Stephen Gillmor was 
not awarded any damages for Bud's use of the LDS property. 
(R. 504 . ) 
ARGUMENT 
I . 
THERE IS ADEQUATE EVIDENCE TO SUPPORT THE 
AWARD OF DAMAGES TO RESPONDENTS AND THE 
DENIAL OF DAMAGES TO APPELLANTS. 
Appellants in this case bear a heavy burden in attack-
ing the sufficiency of the evidence. This Court has repeatedly 
held: 
[Ijt is well established in our decisional 
law that due to the advantaged position of 
the trial court, in close proximity to the 
parties and the witnesses, there is indulged 
a presumption of correctness of his findings 
-8-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
and judgment, with the burden upon the 
appel lant t o show tney were in error; and 
where the evidence i s in c o n f l i c t , we do not 
upset h i s f indings merely because we may 
have reviewed the matter d i f f e r e n t l y , but do 
so only i f e viae nee c l e a r l y preponderates 
against them. 
Del Porto v. Nico lo , 495 P.2d 811, 812 (Utah 1972) . 
And in another statement of the standard of appel late 
review, t h i s Court he ld: 
I t being a w e l l - s e t t l e d rule of j u d i c i a l 
review that the t r i a l c o u r t ' s f indings w i l l 
not be disturbed unless they are c l e a r l y 
against the weight of the evidence or i t 
manifest ly appears the court misapplied the 
law t o the e s t a b l i s h e d f a c t s . (Ci ta t ions 
omitted. ) 
Elton v. Utah State Retirement Board, 503 P.2d 137 (Utah 
1972) . See a l s o , F i r s t Security Bank of Utah, N.A. v . Wright, 
521 P.2d 563, 567 (Utah 1974) ("presumptions favor the correc t -
ness and c r e d i b i l i t y of the f indings and judgment.") 
There i s more than s u f f i c i e n evidence t o support the 
f indings and the judgment of the t r i a l court in t h i s matter. 
Trespass by Sheep and Cattle 
Appellants do not dispute the f inding that Bud's sheep 
and c a t t l e grazed on Steve Gi l lmor's land. Indeed they can-
not . The evidence i s overwhelming. Instead, they contend that 
there i s not s u f f i c i e n t evidence t o support the damages as c a l -
cu la ted . 
The amount of damages and the exact method of the ir 
ca l cu la t ion were s e t forth in p l a i n t i f f s ' t r i a l br ie f (R. 
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C82-3490, p. 35) and is reproduced in part on p. 17 of appel-
lants* brief. The calculations are based upon the conclusion 
that approximately three quarters of the forage consumed by Bud 
Gillmor's livestock in the year 1981 was consumed on land wnich 
Bud had no right to use, but was instead in the possession of 
Stephen Gillmor. There is ample evidence to support every 
aspect of the calculation. 
Bud Gillmor himself established the numbers ot animals 
which the total Gillmor family lands were historically able to 
support—340 cattle and 2700-2900 sheep. (R. 612-618.) 
Bud Gillmor and his son Luke themselves testified that 
the numbers of animals they grazed in 1981, 386 cattle and 2700 
ewes, were equal to the maximum numbers which could histori-
cally have been grazed on tne Gillmor lands. (R. 551,1224.) 
There is no dispute that, with respect to Gillmor 
family land, Bud Gillmor, following the partition decree, had 
available to him only one quarter of the land which had his-
torically supported those large numbers of livestock. The 
leased land he used was not sufficient to offset the loss of 
three quarters of his historical range, a fact evidenced by his 
constant trespasses and his own stepsons' admission that they 
had run out of lamb feed. (R. 746.) 
Bud Gillmor made clear his attitude that despite the 
partition decision, he still owned jointly one foot out of 
every four of the Gillmor lands and that he intended to use 
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them as he always had. (Ex. P-12, R. 730, 747. ) He i n t e n -
t i o n a l l y ignored property r igh t s and d e l i b e r a t e l y placed h i s 
animals on Stephen Gil lmor's range. 
The evidence alone that Bud Gillmor had only one quar-
ter of the land he needed t o feed the large numbers of animals 
he was r a i s i n g would support the conclusion that approximately 
three quarters of the time the animals would move onto the sur-
rounding lands of Stephen Gillmor in search of food. Support-
ing that conclusion are the constant , repeated instances of 
trespass observed by Stephen Gillmor, James Gillmor, Kent Wilde 
and Ron Robison which serve t o reinforce the conc lus ion . 
Contrary t o the argument of appe l lant s , the court did 
take i n t o considerat ion the l eased ground ava i lab le t o Bud 
Gillmor. Damages were awarded for trespass by only 1125 
sheep. That number represents the balance of Bud's sheep not 
taken t o the Deseret Livestock range. Luke t e s t i f i e d t h a t , of 
2700 ewes, approximately 1500 were placed at Deseret Live-
s tock . (R. 710. ) That would mean that the balance, 1200 ewes, 
remained on Gillmor land. An even smaller number was used for 
the c a l c u l a t i o n , however, because Luke t e s t i f i e d that 1125 ewes 
were counted on Gillmor family land in July , 1981. (R. 707 . ) 
Appellants' argument that the 1125 ewes were on the LDS Church 
lease i s d i r e c t l y contradicted by the testimony of Steve 
Gillmor who saw the sheep on Gillmor ground. (R. 320-324, 769, 
770. ) 
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The number of sheep and the period of time they grazed 
on Gillmor family land was converted t o AUM's (animal unit 
months), the accepted method of standardizing for c a l c u l a t i o n 
purposes the forage an animal consumes. (R. 552 . ) One cow 
grazing for one month i s an animal unit month. Five sheep 
grazing for one month i s an animal unit month. (R. 935 . ) Once 
converted t o animal unit months, the figure was mul t ip l i ed by 
75 percent t o r e f l e c t the fac t , supported by the foregoing 
evidence , that approximately three quarters of the time those 
animals were consuming feed belonging t o Stephen Gil lmor. Tne 
r e s u l t i n g figure was mul t ip l i ed by a dol lar f igure , which 
appel lants do not d i spute , r e f l e c t i n g the value of the forage. 
S imi lar ly , the c a l c u l a t i o n s of damages from trespass 
by c a t t l e are based on Bud and Luke Gillmor1 s own testimony 
concerning the length of time they were on Gillmor family land 
and the number of c a t t l e grazed. Bud t e s t i f i e d he ran 
approximately 386 head of c a t t l e in 1981. (R. 551 . ) Luke 
t e s t i f i e d that just over 200 c a t t l e were sent t o the Echo 
l e a s e . (R. 587. ) Later testimony suggested that as many as 
217 head went t o Echo (R. 1257), so for purposes of the damage 
c a l c u l a t i o n s the l a t t e r figure was employed, meaning that the 
balance of 169 head grazed on Gillmor land cont inua l ly . 
Damages were ca lcu la ted from March 17, 1981 when the c a t t l e 
were turned loose in Sal t Lake County (R. 7 0 3 . ) , t o 
February 17, 1982 when Judge Sawaya entered the St ipulated 
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Preliminary Injunction and Order (R. 129) . The term of the 
Echo lease was June 7 through October 15, so for those 4.27 
months no damages were ca l cu la ted for the 217 c a t t l e at Echo. 
Appellants1 argument that the evidence of dates of 
t r e s p a s s , length of t re spass , numbers of animals, e t c . , i s not 
s u f f i c i e n t l y d e t a i l e d and s p e c i f i c does not accurate ly r e f l e c t 
the evidence and i s not supported by law. The evidence of Bud 
Gil lmor's trespass was for the most part s p e c i f i c as t o date 
and as t o the numbers of animals t re spass ing . (See, e . g . , Ex. 
D-30.) I t i s not necessary that an eyewitness have seen Bud's 
animals t respass ing every day for which damages are awarded i f 
other evidence supports the conclusion that those animals con-
sumed feed on S teve ' s ground. Concerning evidence of damages, 
t h i s Court has he ld: 
Although an award of damages based only on 
speculat ion cannot be upheld, i t i s 
general ly recognized that some degree of 
uncertainty in the evidence of damages w i l l 
not su f f i ce t o r e l i e v e a defendant from 
recompensing a wronged p l a i n t i f f . As long 
as there i s some rat iona l bas i s for a damage 
award, i t i s the wrongdoer who must assume 
the r isk of some uncerta inty . Where there 
i s evidence of the fact of damage a defen-
dant may not escape l i a b i l i t y because the 
amount of damages cannot be proved with pre -
c i s i o n . (Ci tat ions omit ted. ) 
Bastian v. King, 661 P.2d 953, 956 (Utah 1983) ( involv ing 
damages by trespass ing l i v e s t o c k ) . 
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I t was Bud1 s announced in tent ion t o use a l l of the 
Gillmor property as he had always done. The ex tens ive t e s t i -
mony of eyewitnesses t o h i s t respasses proves that he did just 
t h a t . Bud's animals seen on one day on S teve ' s property were 
seen in the same area again and again . The conclusion i s 
inescapable that the animals remained on S teve ' s property on 
the days they were not observed. In short , the c o u r t ' s award 
of damages for trespass by Bud Gil lmor's l i v e s t o c k i s e n t i r e l y 
cons i s t en t with the evidence and amply supported by the e v i -
dence . 
Decreased Lamb Production. 
One element of damages awarded by the t r i a l court com-
pensated p l a i n t i f f s for lambs l o s t as a r e s u l t of t r e s p a s s . 
Losses were caused in two ways. In Sal t Lake County ewes l o s t 
lambs when they were mixed with Bud's l i v e s t o c k . Lambs were 
a l s o l o s t on account of co ld spring weather in Park City when 
Steve was forced t o take them there because the land he planned 
t o use for lambing in Sa l t Lake County was occupied by Bud. 
Appellants f i r s t argue that there i s a discrepancy 
between the f indings of fact concerning the number of lambs 
l o s t , and the damages awarded. The evidence concerning lamb 
l o s s e s was summarized in Exhibit B t o p l a i n t i f f s ' t r i a l br ie f 
on the i ssue of damages. (R. C82-3490# p . 3 5 . ) The evidence 
showed tnat in Summit County, 352 lambs died having a value of 
$15,840. (R. 784 . ) In Sal t Lake County 150 lambs died having 
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a value of $7 ,500 . (R. 783, 784 . ) The t o t a l number of lambs 
which died was 502, with a t o t a l value of $23,340. The amount 
of damages awarded by the t r i a l court was $23,340. The court 
in i t s opinion, however, and in Finding of Fact No. 8, referred 
only t o 352 lambs being l o s t . 
As respondents argued in the i r Motion t o Correct 
C ler i ca l Error f i l e d July 23, 1984 with t h i s Court, the number 
"352 head" i s a c l e r i c a l error and i s contrary t o the t r i a l 
court ' s in tent ion t o award damages for a l l lamb deaths as 
r e f l e c t e d by i t s re l iance in i t s Memorandum Decision 
(R. C82-3490, p . 60) on p l a i n t i f f s ' t r i a l br i e f , and on i t s 
award of $23,340 for lamb l o s s , an amount which can be obtained 
only by awarding damages for 502 lambs. Further, the award of 
damages for 502 lambs i s c l e a r l y supported by the ev idence . 
There i s no reason t o award damages for one group of lambs and 
not for the other . 
Steve Gillmor t e s t i f i e d that ewes that were not d i s -
turbed by trespass ing l i ve s tock in Sa l t Lake County showed 121 
percent lamb production. In Sa l t Lake County where mixing with 
Bud Gil lmor's animals occurred, lamb production was reduced t o 
approximately 109 percent . That i s because young lambs are 
very frag i l e u n t i l they are about 72 hours o ld , and i f they are 
molested by people or other l i ve s tock the mother ewe w i l l walk 
away and orphan one or both of the lambs, which cannot survive 
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alone . (R. 776-777, 783. ) In Summit County, lamb production 
was only 74 percent . (R. 769. ) 
The lamb production of mixed ewes in Sa l t Lake County 
was compared with the production of unmixed ewes t o arrive at 
the number of lambs l o s t . Lamb production in Summit County was 
compared t o the lowest production of mixed ewes in Sa l t Lake 
County t o arrive at the number of lambs l o s t . (R. C82-3490, 
p . 4 3 . ) The number of lambs l o s t was then mul t ip l i ed by the 
do l lar value of the lambs based upon the opinion of Steve 
Gillmor. (R. 784. ) In short , there i s subs tant ia l evidence 
supporting the award of damages concerning l o s t lambs. 
Appellants a l s o argue that damages were improperly 
awarded for lambs l o s t due t o Bud's occupation of the Swaner 
property because the r ight t o possess the Swaner property was 
not properly an issue in t h i s ca se . That i s i n c o r r e c t . The 
f i r s t determination the court must make in a t respass case i s 
which party has the r ight t o possess ion of the property in 
quest ion . 
The court ruled that Stephen Gillmor had the r ight t o 
possess ion of the Gillmor family lands l eased by him from 
Florence and Frank Gillmor. The court , by awarding damages for 
lamb l o s s in Park City, a l s o ruled that Stephen Gillmor had the 
r ight t o possess ion of the Swaner property. The court did so 
based upon the testimony of Stephen and James Gillmor that 
Stephen had prepaid the lease for 1981, and Steve Gil lmor1s 
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testimony was substant iated by Exhibit P-16 which i s a wri t ten 
lease agreement dated April 7# 1981 bearing Swaner's s ignature , 
together with a cance l led check of the same date . (R. 756, 
757, 850 . ) Bud Gillmor offered c o n f l i c t i n g testimony and a 
cance l led check from January, 1982, the fol lowing year, t o show 
that he had an agreement for the lease of the Swaner property 
in 1981. In f a c t , Bud paid for the Swaner lease for the year 
1982 with h i s check and he enjoyed the exc lus ive use of that 
property in 1982 pursuant t o Judge Sawaya's St ipulated Pre l imi-
nary Injunction and Order (R. 129) . His payment at the begin-
ning of 1982 i s e n t i r e l y cons i s t en t with h i s use of the prop-
e r t y that year . In any event , the fact that the court c o n s i -
dered c o n f l i c t i n g evidence and made i t s determination that 
Stephen Gillmor was e n t i t l e d t o possess ion i s not grounds for 
r e v e r s a l . 
Even i f i t was improper, wnich respondents deny, for 
the lower court t o rule on the i ssue of r ight t o possess ion of 
the Swaner property, there i s s t i l l adequate evidence t o sup-
port the award of damages for lambs l o s t in Park City . The 
evidence of numerous instances of trespass include evidence of 
the occupation by Bud of the h i s t o r i c lambing range northwest 
of the airport on the edge of the Great Sal t Lake. 
(R. 769-780, 878 . ) Even though he was preempted from the 
Swaner property Steve Gillmor could have lambed on the Gillmor 
lands, but that opportunity was forec losed by Bud's t r e s p a s s . 
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Under the circumstance there was no a l t e r n a t i v e but t o take the 
ewes t o Park City where the harsh spring weather k i l l e d many of 
the new lambs. 
Denial of Damages t o Bud Gil lmor. 
Appellants argue that the t r i a l court erred in "com-
p l e t e l y ignoring" evidence of Stephen's t re spasses on property 
in the possess ion of Bud Gillmor. (Brief of Appel lants , 
p . 2 7 . ) The court did not ignore the ev idence . The court 
considered the evidence and concluded in Finding of Fact No. 10 
that "the evidence regarding t respasses of Stephen T. Gil lmor 1s 
l i ve s tock and p a r t i c u l a r l y the damage claimed therefrom was 
inconc lus ive ." (R. 507. ) The evidence concerning t respasses 
by Stephen Gillmor was disputed and unconvincing. There was 
abso lute ly no evidence presented by Bud of any damages r e s u l t -
ing from any a l l eged trespasses by Stephen Gillmor. Under the 
circumstances the court considered the evidence and acted 
e n t i r e l y properly in denying damages t o Bud Gillmor. 
I I . 
THE FINDINGS OF FACT AND CONCLUSIONS OF LAW 
ARE SUFFICIENT AND CORRECT. 
Appellants contend that the Findings of Fact and Con-
clusions of Law are deficient in that they fail to deal ade-
quately with C82-3490, and they are not sufficiently detailed 
concerning the calculation of damages. Respondents will 
address each argument in turn. 
-18-
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Findings for C82-3490. 
Findings were entered with respect t o C82-3490. Find-
ing of Fact No. 13 e s t a b l i s h e d Gillmor Livestock Corporation as 
the a l t e r ego of Bud Gillmor. That i ssue was raised by 
C82-3490 which included Gillmor Livestock Corporation as a 
party t o the l i t i g a t i o n for the f i r s t t ime. Conclusion of Law 
No. 4 dismissed the complaint in C82-3490. 
Beyond the foregoing f indings , none was necessary. 
The issue of an injunct ion r e l a t i n g t o the LDS church land 
became moot shor t ly a f ter the lawsuit was f i l e d when both par-
t i e s moved t h e i r l i v e s t o c k out of Sa l t Lake County. As far as 
a declarat ion as t o which party had the r ight t o use the LDS 
Church land in 1982 i s concerned, Stephen Gillmor made no 
attempt t o occupy that land and was not awarded any damages for 
Bud's occupation of that land in 1982, so that i ssue i s not 
mater ia l . Any error in connection with the Court's fa i lure t o 
make any addi t ional f indings with respect t o C82-3490 i s harm-
l e s s t o appel lants because a l l i s s u e s in that case were 
resolved in the i r favor. 
Findings of Fact of Damages. 
Appellants a l s o complain that Findings of Fact Nos. 7 
and 8 r e l a t i n g t o damages were not s u f f i c i e n t l y d e t a i l e d . 
The standard by which the f indings of fact are judged 
i s as fo l lows: 
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In regard t o the matter of the s u f f i c i e n c y 
of f indings of fac t , a subs tant ia l com-
pl iance with Rule 52, Utah Rules of C i v i l 
Procedure, i s s u f f i c i e n t , and f indings of 
fact and conclusions of law w i l l support a 
judgment, although they are very general , 
where they in most respects fol low the a l l e -
" gat ions of the p lead ings . Findings should 
be l imi ted t o the ultimate fac t s and i f they 
ascer ta in ultimate f a c t s , and s u f f i c i e n t l y 
conform t o the pleadings and the evidence t o 
support the judgment, they w i l l be regarded 
as s u f f i c i e n t , though not as f u l l and as 
complete as might be des ired . (Ci tat ions 
omit ted. ) 
Pearson v . Pearson, 561 P.2d 1080, 1082 (Utah 1977) . 
This i s a case t o recover for damages by t respass ing 
l i v e s t o c k . The damages in quest ion are for the value of the 
forage consumed. The evidence and the ana lys i s are s t r a i g h t -
forward, and there i s no need for great d e t a i l in the f ind-
i n g s . The f indings were s p e c i f i c as t o the various types of 
damages suf fered , for example, damages for t respass ing l i v e -
stock, for lambs l o s t and for hay which was taken. No more 
d e t a i l i s required by Rule 52 or by the holdings of t h i s 
Court. The a u t h o r i t i e s c i t e d by appel lants make c l ear that the 
concern of t h i s Court i s in being able t o a scer ta in how the 
t r i a l cour t ' s judgment was reached. If t h i s Court des i re s 
addi t ional d e t a i l concerning the c a l c u l a t i o n of the damages in 
Findings of Fact Nos. 7 and 8, i t i s s e t forth in p l a i n t i f f ' s 
t r i a l br ie f on the issue of damages, which the t r i a l court 
express ly r e l i e d upon. (R. C82-3490, p . 3 5 . ) The t r i a l court 
acknowledged in i t s Memorandum Decision (R. C82-3490, p . 60) 
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that it was adopting the calculations of plaintiffs as set 
forth in the trial brief to establish damages. 
III. 
THERE IS NO ERROR IN THE COURT'S RENDERING A 
DECISION THE DAY AFTER ARGUMENT. 
A p p e l l a n t s c la im t o have been d i s a d v a n t a g e d by the 
C o u r t ' s r e n d e r i n g a d e c i s i o n be fore they had an o p p o r t u n i t y t o 
respond t o p l a i n t i f f s 1 t r i a l b r i e f on the i s s u e of damages. 
The t r i a l b r i e f d i d n o t h i n g more than s u g g e s t a means t o the 
cour t t o c a l c u l a t e damages. The c a l c u l a t i o n s were based 
e n t i r e l y on e v i d e n c e which had been p r e s e n t e d during the 
t r i a l . The substance of the t r i a l b r i e f was a l s o p r e s e n t e d 
during c l o s i n g argument, and c h a r t s i d e n t i c a l t o the a t t a c h -
ments t o the t r i a l b r i e f showing the a c t u a l c a l c u l a t i o n s were 
used t o i l l u s t r a t e argument. Counsel for de fendant s had an 
oppor tun i ty dur ing argument t o respond t o those very c a l c u l a -
t i o n s . 
The damages a s c a l c u l a t e d by p l a i n t i f f s i n t h e i r b r i e f 
were i n c o r p o r a t e d i n t o the proposed f i n d i n g s of f a c t and c o n -
c l u s i o n s of law, which were s e r v e d by hand on a p p e l l a n t s ' coun-
s e l on November 1, 1983 (R. 508) under cover of a l e t t e r 
(R. 509) i n d i c a t i n g t h e y would be p r e s e n t e d for s i g n a t u r e t o 
Judge Freder ick on November 7, 1983 pursuant t o Rule 2 . 9 of the 
D i s t r i c t Court Rules of P r a c t i c e . Although t h e y c o u l d have 
o b j e c t e d t o the f i n d i n g s concern ing damages a t t h a t t i m e , 
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respondents did not make any response and the court s igned the 
Findings of Fact and Conclusions of Law on November 7, 1983. 
(R. 508. ) Addi t ional ly , respondents could have moved pursuant 
t o Rule 52 of the Utah Rules of C i v i l Procedure t o amend the 
f indings or make addi t ional f indings concerning damages, but 
they did not . Respondents should not now be heard t o complain 
in l i g h t of t h e i r fa i lure t o contes t p l a i n t i f f s ' damages when 
they had the opportunit ies t o do s o . 
Concerning h i s f i l i n g a responsive br i e f , respondents' 
counsel sa id , in h i s l a s t words t o the court: "We may not 
respond. I think your Honor has heard a l l he wants t o of t h i s 
case ." (R. 1297. ) The court could reasonably have concluded 
from that remark that no b r i e f would be f i l e d . 
Even i f the cour t ' s ac t ions do c o n s t i t u t e error , they 
are c e r t a i n l y not revers ib le error: 
[W]e do not reverse a judgment merely 
because there may have been some error or 
i r r e g u l a r i t y , but we would do so only i f i t 
were such that there was a reasonable l i k e -
l ihood tha t , in i t s absence, there would 
have been a r e s u l t more favorable t o the 
complaining party . 
Lee v. Mitche l l Funeral Home Ambulance Serv ice , 606 P.2d 259, 
261 (Utah 1980.) There i s no reason t o be l i eve the c o u r t f s 
dec i s ion would have been any d i f f erent had i t reviewed a memo-
randum from respondents before rendering i t s opinion. 
The t r i a l court entered a prompt dec i s ion and should 
be applauded for doing s o . Any error committed was harmless . 
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SUMMARY AND CONCLUSION 
This i s an a c t i o n t o recover damages for t r e s p a s s by 
l i v e s t o c k and t o e n j o i n fur ther t r e s p a s s . The e v i d e n c e showed 
t h a t de fendants had h i s t o r i c a l l y grazed a l a r g e number of 
animals on lands owned j o i n t l y by members of the Gi l lmor 
f a m i l y . In 1981 the land was p a r t i t i o n e d . Edward L. "Bud" 
Gi l lmor was awarded one -quar ter of the t o t a l . Despi te the f a c t 
t h a t h i s a v a i l a b l e l and was s e v e r e l y reduced , he c o n t i n u e d t o 
graze the same numbers of animals a s he had h i s t o r i c a l l y run 
when he had a l l of the l and a v a i l a b l e t o him. He demonstrated 
h i s i n t e n t i o n t o ignore the p a r t i t i o n of the l a n d s , and the 
r e s u l t was t h a t approx imate ly t h r e e - q u a r t e r s of the f eed h i s 
animals consumed i n 1981 came from land which shou ld r i g h t f u l l y 
have been i n the e x c l u s i v e p o s s e s s i o n of the p l a i n t i f f s and 
used only by them. 
A p p e l l a n t s now ask t h i s Court t o do what i t has 
r e p e a t e d l y s a i d i t w i l l not do, t h a t i s , t o rev iew the e v i d e n c e 
and r e v e r s e the judgment of the t r i a l c o u r t . There i s ample 
e v i d e n c e t o support the f i n d i n g s of the t r i a l c o u r t . Some of 
the e v i d e n c e was i n c o n f l i c t and the t r i a l c o u r t , a f t e r h e a r i n g 
the t e s t i m o n y and o b s e r v i n g the w i t n e s s e s , weighed the e v i d e n c e 
and made i t s d e c i s i o n . A p p e l l a n t s cannot bear t h e i r burden of 
showing t h a t the f i n d i n g s are " c l e a r l y a g a i n s t the weight of 
the e v i d e n c e " and the judgment of the t r i a l cour t should be 
a f f i rmed i n a l l r e s p e c t s . 
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